
Plaintiff attorneys litigating
against big corporations face the
daunting prospect of fighting an

opponent with many more resources—
one that can afford to impede the case’s
progressandfrustratetheplaintiff’spur-
suit of justice. Fortunately, the Federal
Rules of Civil Procedure arm you and
your client for just this sort of fight.

Rule 30(b)(6) gives you the opportu-
nity to directly question corporate de-
ponents or deponents from other orga-
nizationalentitiesabouttheelementsof
the case. And the rule requires the de-
ponents to answer your questions, pro-
viding you with strong ammunition to
fight discovery abuse.

At the heart of the rule is its require-
ment that, once you have given the de-
fendant(orany third-partycorporation
deponent) notice of the deposition, it
must designate one or more people to
testify to thematters listed in thenotice.
It is required toprepare thosepeople so
they can testify on all the listed matters.1

As the Advisory Committee on Civil
Rulesof theU.S.Courtsexplained,Rule
30(b)(6) has three purposes:

� to reduce the difficulty a deposing
lawyer encounters in determining, be-
forethedeposition,whetheraparticular

employeeoragentisa“managingagent”
� tocurbthepracticeof “bandying,”

where an entity’s officers or managing
agentsaredeposed in turn,buteachde-
nies knowledge of facts that are clearly
known to people in the organization

� to assist entities that find an un-
necessarily large number of their offi-
cers and agents being deposed by a par-
ty uncertain of who in the organization
has the relevant knowledge.2

Whether the entity is a public or pri-
vate corporation, a partnership, an as-
sociation, or a government agency, the
designationof thedeponentallowsone
person to speak for the entire organiza-
tion.3 The deponent’s testimony repre-
sents theknowledgeof theentity,notof
the person being deposed. By placing
the burden of identifying responsive
witnesses on the organization, the rule
streamlines the discovery process.4

Deposition to-do list
For a plaintiff facing a large corpo-

rate defendant and seeking informa-
tion that may reside in multiple depart-
mentsundermanydifferentmanagers,
Rule 30(b)(6) offers an opportunity to
conduct discovery efficiently. If you
take the following steps, you’ll get the

best results from the deposition of the
corporate designee.

Craftadepositionnoticeof adequate
scope. As the deposing party, you must
craft a notice of deposition that identi-
fies the areas of inquiry with “reason-
able particularity,” but there is no re-
quirement that your notice be more
specificor listeveryquestionyou’ll ask.5

If your opponent’s defenses are broad,
your deposition notice may be similarly
broad. Because courts disagree as to
whether you may question the depon-
ent on subjects that were not enumer-
ated in the deposition notice, you
shouldcraft yournotice tocoverallpos-
sible topics of inquiry.6

If your jurisdiction permits you to
question the deponent on subjects that
were not enumerated in the deposition
notice, the additional questions must
complywithRule26(b)(1).Also, thede-
ponent is not required to know the an-
swers to questions outside the scope of
the notice, and the deponent’s answers
to those questions do not speak for the
company.7

The federal rules require that a dep-
osition of an individual be conducted
in one day of seven hours.8 This rule
might make you craft a narrow deposi-
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tion notice intended to cover only as
many subjects as can be covered in sev-
enhours.However,accordingtotheAd-
visory Committee, “[F]or purposes of
this durational limit, the deposition of
each person designated under Rule
30(b)(6) should be considered a sepa-
rate deposition.”9 If the defendant des-
ignates more than one person for your
30(b)(6) deposition, you may depose
each person for a day.

If the defendant designates only one
person and you think you’ll need more
than seven hours for his or her deposi-
tion, youmustget thedefendant’s attor-
ney to agree to allow the deposition to
spanadditionaldaysoryou’llneedtoask
the court for more time. Therefore, if
you believe you will require more than
seven hours to conduct your corporate
deposition, you should craft a notice
that will require the corporation to des-
ignate more than one deponent.

Make sure the defendant selects an
appropriate deponent. The rule re-
quires thecorporationtodesignateade-
ponentwhocantestify totheknowledge
of theentirecompanyoneveryareades-
ignated in your deposition notice. The
corporation must produce as many de-
ponentsas isnecessarytorespondtothe
areas of inquiry in your notice.10 If the
defendant intends to designate more
than one deponent, it should identify
them and describe the areas on which
each person will testify.11

The corporate designee need not
have firsthand knowledge of the
events in question, but to make the
deposition meaningful, the designee
must be prepared to provide “com-
plete, knowledgeable, and binding an-
swers on behalf of the corporation.”12

The designee’s preparation should in-
clude a review of prior fact witness dep-
osition testimony as well as documents
and deposition exhibits, even if that re-
view would be burdensome.13

In some cases, a party may resist iden-
tifyingadeponent, forcingthedeposing
party to press the court to require com-
pliance with the rule. Because a
30(b)(6) deposition requires the de-
ponent toconductasignificantamount
of preparation, the defendant may ar-
gue that you should be required to pur-

sue less onerous discovery practices.
For example, in Van Emon v. State

Farm Mutual Automobile Insurance Co.,
the plaintiff’s 30(b)(6) deposition no-
ticeconcernedStateFarm’shandlingof
the plaintiff’s insurance claim. The in-
surer objected to the proposed deposi-
tion, arguing that it was standard prac-
tice in no-fault litigation to depose the
claimsrepresentativewithout imposing
30(b)(6) requirements.

State Farm maintained that a claims
representative could not be compelled
to testify under Rule 30(b)(6) because

the claims representative was not an of-
ficer, director, or managing agent, and
if a 30(b)(6) deposition were allowed,
State Farm might be required to have
the claims representative educate an-
other person who would testify to the
claims representative’s knowledge.
State Farm argued that this education
process would be impossible since the
claim was 16 years old. The court over-
ruled State Farm’s objection, noting
that the insurer had pointed to no au-
thority that would require the plaintiff
todeposeafactwitness insteadof aRule
30(b)(6) witness.14

If youhavealreadydeposedacompa-
ny’s employees, what happens if, at a lat-
er time, you give notice of a Rule
30(b)(6) deposition that includes mat-
tersalreadycoveredinthepreviousdep-
ositions?Youropponentcouldmovefor
a protective order under Rule 26(c),
contending that the additional deposi-
tionrequestwasundulyburdensome,or
seek to avoid compliance with the rule
and merely ask if the plaintiff wants the
corporation to produce the same wit-
nesses again.

TheFirstCircuit rejectedsuchastrat-
egy in Foster-Miller, Inc. v. Babcock &
Wilcox Canada.15 During discovery, Bab-
cock served a Rule 30(b)(6)deposition

notice covering 14 topics on Foster-
Miller. Because Babcock had already
deposed the employees whom Foster-
Miller regardedasmostknowledgeable
onfiveof those topics,Foster-Millerdid
not produce witnesses competent to
testify on those five topics. Instead, it
asked whether Babcock wanted it to re-
call those witnesses, produce addition-
al witnesses, or designate the prior dep-
osition testimony as Rule 30(b)(6)
testimony.

The court granted Babcock’s motion
foranordercompellingFoster-Miller to

complywiththe30(b)(6)depositionno-
tice, finding that Foster-Miller was im-
properly attempting to shift to Babcock
the burden of identifying who best
spoke for the company on the matters
in question. It also awarded Babcock
the costs and fees it incurred in bring-
ing the motion.

Ask the right questions. Begin the
deposition by reviewing each area of
inquiry with the designee and con-
firming that he or she is fully prepared
to provide all the information known
to the organization regarding each
area. Be careful with the word “you.” A
typical deposition question might ask,
“When did you first learn that my
client was engaged in negotiations
with Mr. Jones?” In a Rule 30(b)(6)
deposition, it may be unclear whether
this question is directed to the des-
ignee personally or to the company as
a whole. In most instances, it makes
sense to define “you” as the individual
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The corporate designee need not have firsthand
knowledge of the events, but he or she must provide
‘complete, knowledgeable, and binding answers
on behalf of the corporation.’
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designee, so you should phrase most of
your questions in terms of what the or-
ganization knew.

Don’t settle for nonanswers. Occa-
sionally a deponent will respond to a
question by saying “I don’t know,” “I
can’t recall,” “I’mnotsure,”or“Maybe.”
In an ordinary deposition, you have few
options for dealing with these types of
responses, particularly when you have
no basis to claim the deponent is inten-
tionally being evasive.

Under Rule 30(b)(6), you need not
settle for the nonanswer, because an

entity’s designation of a witness who
lacks knowledge of the matters speci-
fied in the notice amounts to a failure
to appear to testify.16 You then may seek
sanctions, including reasonable attor-
ney fees incurred because of the fail-
ure to appear.17 Courts have imposed
sanctions when:

� the designee was not knowledge-
able about relevant matters18

� the designee was not properly pre-
pared to testify 19

� the plaintiffs’ designee in a case
with multiple plaintiffs did not have au-
thority to speak for all plaintiffs.20

Even if the organization’s conduct
does not warrant sanctions, a court may
still require it to provide additional des-
ignees if, for example, there are gaps in
the designee’s knowledge or the des-
ignee provides evasive answers.21

If the designee testifies “I don’t
know” on one or more areas of inquiry,
you can consider this an admission by
the company that it has no corporate
knowledge or position on that matter.
As a result, you may later seek to pro-
hibit the company from introducing
documentary or testimonial evidence
as to that area of inquiry, regardless of
the source of the evidence.22

Timing is important when you are

considering whether and when to file a
motion to compel under Rule 37. If the
designee is unresponsive and you are
aware, or become aware, that the com-
pany could have produced a more
knowledgeable witness, you should file
a motion to compel and seek sanctions
as soon as practicable. If you delay for
tacticalreasonsanddonot insist that the
companyprovideabetterRule30(b)(6)
designeeat that time,acourtmayrefuse
to impose sanctions.23

Hold your opponent to its des-
ignee’s testimony. Don’t let your op-

ponent change its story when you get
to trial. For example, a 30(b)(6) des-
ignee may deny knowledge of a partic-
ular area of inquiry during the deposi-
tion and then at trial may seek to
introduce documents and testimony
concerning the same area. Or the des-
ignee may state “A” during the deposi-
tion and then at trial may seek to intro-
duce documents and testimony
tending to show “B.” The court may
preclude the company from introduc-
ing such documents or testimony at tri-
al unless it can prove that the informa-
tion was not known or was inaccessible
at the time of the deposition.24

On the other hand, the court may
rule that a Rule 30(b)(6) deposition is
nodifferent fromanyotherdeposition.
In such a case, the deponent’s testimo-
ny may be used for impeachment if it
differs from his or her trial testimony,
but it is not an irrefutable judicial ad-
mission.25 Courts do, however, agree
that the examining party from the Rule
30(b)(6) deposition may have any por-
tion of the deposition transcript admit-
ted into evidence.26

You also may occasionally run into a
bait-and-switch attempt. Recently, a col-
leagueandIrepresentedthedefendant
in a breach-of-contract case where the

plaintiff company’s primary claim for
damages was lost profits. At the Rule
30(b)(6) deposition, the plaintiff’s des-
ignateddeponenttestifiedthathiscom-
pany had not actually suffered some of
the claimed damages. As for the rest of
the claim, the designee stated that he
had no idea what his company’s dam-
ages were.

Shortly before trial, the plaintiff dis-
closed a different employee who would
be its trial witness on damages and stat-
ed that that employee would testify that
the company suffered damages in every
area in which it claimed damages and
that the company could identify the ex-
act amount of its lost profits. We filed a
motion in limine topreclude theadmis-
sion of the evidence. While the dispute
was resolved at this stage, a motion in
limine is your best response when con-
fronted with such a situation.

Whenever a corporation or other or-
ganizationholdsinformationimportant
to your case, you should take a Rule
30(b)(6) deposition. Don’t let the com-
pany hide behind its representatives. A
Rule30(b)(6)depositionprovidesanef-
fective way for you to tap into the orga-
nization’s entire knowledge from one
authoritative source. �
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